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DEA S ON AND CRDER
h Cctober 7, 1981, Admnistrative Law dficer (ALQ Mirk

Merin issued the attached Decision in this proceeding. Thereafter, the
General Gounsel tinely filed exceptions wth a supporting brief.

Pursuant to the provisions of Labor Gode section 1146, the
Agricultural Labor Relations Board (ALRB or Board) has del egated its
authority inthis nmatter to a three-nenber panel.

The Board has considered the record and the ALOs Decision in
light of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALO as nodified bel ow and to
adopt his recommended O der as nodified herein.

The General (ounsel excepts to the ALO s concl usi on t hat
Respondent did not violate the Agricultural Labor Rel ations Act (Act) by
its conduct in regard to enpl oyees Benjamn Rodriguez, Francisco Nava, and
Domngo Vega. V¢ find nerit in this exception only as to Benjamn

Rodri guez.



VW affirmthe ALOs findings of fact as to enpl oyees Franci sco Nava
and Domngo Vega only to the extent consistent wth our findings set forth
below In particular, we reject his inplied finding that a prinma faci e case
of discrimnation cannot be established absent proof of antiunion aninus on
the part of Respondent. As discussed below we find that the General Gounsel
did establish a prina facie case, but we affirmthe ALOs finding that
Respondent established that its disciplinary actions agai nst Nava and \Vega
were notivated by |egitinate busi ness considerations and woul d have occurred
even absent the union activity of those two enpl oyees. Regarding the
di scharge of Benjamn Rodriguez, we reverse the ALOs concl usion. V¢ concl ude
that Respondent viol ated Labor Code section 1153(a) by di schargi ng Rodri guez
because he engaged in protected concerted activity.

Facts

Onner R chard Hnore hired Benjamn Rodri guez, Franci sco Nava, and
Domngo Vega in the summer of 1978 to do irrigation, shoveling, and rel ated
farmwork. They were full tine enpl oyees. Rodriguez and Nava perforned a
variety of farmwork, including substantial irrigation work, throughout their
tenure at Respondent's farm \ega, however, did noirrigation after March
1979 as Hnore had found his irrigation work to be unsatisfactory. In March
1979 Hnore hired Angel Davila, who had been a forenan at Hnore's father's
adjoining ranch, to be foreman at Ardvark. Hnore, who had previously
functioned as the sol e foreman, continued as general supervisor of operations.

(Hs brother, Howard Hnore, was responsi bl e for busi ness office operations.)
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Shortly before Davila left Hnore's father's ranch (the John H nore
Ranch) an enpl oyee at that ranch told Davila that the three enpl oyees then
wor ki ng for Respondent (Benjamn Rodriguez, Domingo Vega, and Franci sco Nava)
were uni on adherents, and Davila responded that he would get rid of them
Shortly after Davila began working for Respondent, he recommended to H nore
that the three be fired, but Hnore decided not to foll owthat recommendati on.

In Septenber 1979 Hnore laid off Vega, assertedly because the
grow ng season was at an end and there was no need for a full tine shovel er.
Hnore testified that he wanted to retain as pernanent enpl oyees only the
workers who irrigated satisfactorily, who could al so do shovel work during the
period of reduced irrigation, and that any additional necessary shovel work
coul d be done by workers hired through a | abor contractor. Rodriguez, Nava,
and Vega protested Vega' s |layoff. In a heated discussion wth Hnore, they
argued that any |ayoff should be by seniority, and that other enpl oyees,
junior to Vega, should be laid off before him Hnore felt that the three
enpl oyees were chal | engi ng hi s nmanagenent perogati ves.

The Lhited FarmVWrkers of Awverica, AHL-AQ (URW filed an unfair-
| abor - practi ce charge (ULP) on Cctober 12, 1979, alleging that Respondent
viol ated Labor (ode sections 1153(c) and (a) by laying off Vega.
Approxi matel y two weeks later, on Cctober 26, H nore di scharged Rodri guez,
assertedly for an unsatisfactory irrigation job on Gctober 24, for working on
his car on conpany tine, and for having a poor work attitude. Thereafter, the
UFW
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filed a second unfair-|abor-practice charge agai nst Respondent over Rodri guez'
discharge. n advice of counsel, Respondent rehired both Rodri guez and Vega
in January 1980 in order to limt its potential backpay liability. Fromthat
tine on, Rodriguez, Vega, and Nava began conspi cuously identifying thensel ves
wth the UFW by wearing UFWbuttons and in other ways, such as show ng
foreman Davila union literature. On several occasions, Davila nade
di sparagi ng renar ks about the UFW

Qverall, the relations the three workers had wth Hnore and Davil a
deteriorated after Rodriguez and Vega were rehired. Awitten disciplinary
noti ce systemwas then in effect, and the three workers were cited for a
variety of work deficiencies, ranging frompoor irrigation work to | ateness
and excessively long breaks. They testified that three | ess senior pernanent
enpl oyees (Martinez, Lara, and Gontreras) were receiving preferential
treatnent by Respondent.

After another, nore brief layoff in |ate January, Respondent
di scharged Vega in April 1980. Respondent di scharged Franci sco Nava i n August
1980 after he perforned an unsatisfactory irrigation job which resulted in
substantial flooding. Hs discharge had been preceded by several warnings,
dating fromNovenber 1979 and two suspensions, of one and two weeks, and a
final warning that his work was unsatisfactory and that he woul d be di scharged
unl ess his work inproved. Rodriguez was still enpl oyed by Respondent at the
tine of the hearing.

The conpl aint all eged that Respondent viol ated Labor Gode sections

1153(c) and (a) by various acts of discrimnation agai nst
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Benj am n Rodriguez, Franci sco Nava, and Dom ngo Vega.

Initially, we find that General (ounsel established that forenman
DCavil a had, and expressed, antiunion aninmus. The ALOinplicitly discredited
DCavila on key issues by resolving conflicts in testinony against him As
not ed, enpl oyee w tnesses testified that Davila had nade anti uni on statenents
in their presence both before and during his enpl oynent by Respondent. Jose de
la Torre and Francisco Vallin testified, for exanple, that just before his
enpl oynent by Respondent, Davila, upon being inforned that there were uni on
adherents working for Respondent, stated that he woul d get rid of them
Cavi | a deni ed naki ng such a statenent. The ALOfound that while he was
enpl oyed by Respondent, Davila reveal ed his antiunion sentinents through
actions and words of a disparaging nature. Ve affirmthat finding as it is
supported by the record evi dence.

Gonsistent wth the testinony of enpl oyees de |a Torre and Vallin
that when Davila started working for Respondent he told Hnore that Ardvark's
three pernanent enpl oyees (Rodriguez, Nava, and Vega) were unsatisfactory
enpl oyees and shoul d be di schar ged.y Cavila did not deny havi ng nade t hat
recomendati on to Hnore, but explai ned, rather unconvincingly, that prior to
working for Ardvark he had observed the three enpl oyees at work as he drove
around Respondent's ranch and whi |l e Rodri guez was doi ng sone work at the John

H nore Ranch when Davil a was foreman there, and that

yEI nore testified that he did not take Davila' s advice because the three
enpl oyees had been wth himfor sone tine and shoul d be gi ven a chance.
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he had forned the opinion that they were not good workers.

n the basis of the above facts, we affirmthe ALOs finding that
Davil a manifested antiunion aninus. The ALQ however, found that R chard
Hnore was free fromantiuni on ani nus and that because H nore nade the
decisions to discipline Rodriguez, Nava, and Vega, those deci sions coul d not
have been based on the enpl oyees' union synpathies. For that reason, the ALO
recommended di smssal of Labor (ode sections 1153(c) and (a) allegations as to
those three enpl oyees. Gontrary to the ALQ we find that Davila s antiuni on
aninus is attributed to Respondent in viewof the fact that Davila, at al
tines naterial herein, was clearly a supervisor and agent of Respondent.
Davila could and did issue to the workers witten notices critical of their
j ob perfornmance and al so di scussed wth Hnore other discipline of the three
enpl oyees. He also assigned and directed the field and irrigation work of the
al | eged di scrimnatees and ot her enpl oyees.

In summary, the evidence indicates that the three all eged
di scri mnatees were union adherents, that Respondent, through forenman Davil a,
knew or at |east believed that they were union adherents and expressed to
ot her enpl oyees his aninosity toward themand his intention to get rid of them
because of their union synpathies. The fact that each of the three enpl oyees
subsequent |y recei ved disciplinary noti ces and was termnated from enpl oynent
isnot indspute. Ve find that the above facts establish a prina facie case
that Rodriguez, Nava, and Vega were di scharged, and ot herw se di scri mnated
agai nst, by Respondent because of their union synpathies, and a violation w |

be found
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unl ess the Respondent has presented a valid business justification for its
actions, i.e., unless Respondent has established that it woul d have taken

t hose actions even absent the enpl oyees' union activity. (Royal Packing
Gonpany (Cet. 8, 1982) 8 ALRB No. 74; Wight Line, A Dvision of Wight Line,
Inc. (1980) 251 NLRB 1083 [105 LRRVI1169] .)

W find that Respondent has net its burden of proving valid
busi ness justifications wth regard to the discharge of Vega and Nava.

Dom ngo Vega

Respondent proved that it laid off Vega in Septenber 1979 because
he was unsatisfactory as an irrigator, and because there was insufficient work
for a full tine shoveler. (Vega had been restricted fromirrigation work
since March 1979.) General Gounsel contended that Vega had been a
satisfactory irrigator, and was discrimnatorily restricted fromirrigation
assi gnnent s when forerman Davil a began working for Respondent. R chard H nore
testified that he had been dissatisfied wth Vega s irrigation work fromthe
outset, based on Vega's first irrigation assignnent in August 1978, and that
al though Vega was assigned to irrigate on a few occasions after that date,

H nore had decided to restrict Vega fromirrigation work before Davila started

to work for Respondent.

Respondent ' s work records general |y support Hnore's testinony
inthat regard. They indicate that Vega irrigated considerably fewer
tines than either Nava or Rodriguez and that for several two-week periods
during Qctober, Novenber, and Decenber of 197S and January of 1979, Vega

did not irrigate at
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all or that he irrigated only once. In February and March of 1979, \Vega did
irrigate for several shifts, but never nore, and sonetines |ess, than did
Rodriguez or Nava. The resunption of Vega' s irrigation work in February and
March 1979 was expl ained by Hnore, who testified that he gave Vega irrigation
assignnents only when it was to flood an unplanted field (as little or no harm
coul d be done in that assignnment) and when no other irrigators were avail abl e.
Hnore testified that when Davila began working for Respondent he instructed
Cavila not to assign any irrigation work to Vega.

Hnore further testified that because the work was sl ackening in
Sept enber 1979 and ot her general farmworkers (who did irrigation work) were
avail abl e to do shovel work, he did not want to keep a full tine shovel er on
the payroll. As Vega was then the only pernmanent enpl oyee who di d not
irrigate, he was essentially a full tine shoveler. H nore explained that any
shovel ers who mght occasional |y be required coul d be obtai ned | ess
expensi vel y through a | abor contractor, and woul d need | ess supervi sion than
Vega. (The record indicates that during the four nonths between Vega' s | ayof f
and his rehire in January 1980, Respondent contracted for additional shovel ers
only once or twce.)

Based on Respondent’'s work records and the credited testinony of
R chard Bnore, we find that Respondent did not discrimnatorily restrict \Vega
fromirrigation work. Respondent laid himoff in Septenber 1979 for valid
busi ness reasons, as he was the only full tine enpl oyee who did not irrigate.

W al so concl ude that Respondent's April 1980 | ayoff of \Vega was not
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unl awful .  Vega had been rehired in January 1980 only because Respondent's
counsel so advised in order to reduce any possible backpay liability which
mght result fromthe charges filed in this matter. Respondent’'s reason for
laying off Vega in Septenber 1979 remained valid in April 1980 when the need
for shovel ers agai n dropped of f.

Francisco Nava. VW also affirmthe ALOs concl usi on t hat

Respondent did not discrimnatorily discipline, suspend, or discharge Nava.
As discussed above regarding Vega, Davila' s antiunion aninus, attributable to
Respondent, tends to support the General Gounsel's argunent that Respondent
violated the Act by its treatment of Nava. Nava's visible union activity, and
Respondent ' s know edge t hereof, began in January 1980. In the case of Nava,
as the ALOfound, the union activity included the wearing of a union button,
distribution of UFWnaterials (which Davila observed), as well as Nava's
informng Davila that he had attended uni on neetings, and asking Davila for
permssion to attend a mass on the anni versary of the death of Rufino
Gontreras, an occasion closely identified wth the Union.

In opposition to the General Gounsel's case-in-chi ef, however,
Respondent has presented a sufficient justification for having disciplined and
di scharged Nava, based on its dissatisfaction with Nava' s job perfornance from
Novenber 1979 until the tine of his discharge in August 1980. Nava's
perfornance record indicates at |east eight instances of poor perfornance from
Qct ober 1979 to August 1980. He received witten warnings on nost of those

occasions. Sone were for poor irrigation work, but one
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was for taking an excessively |ong break and another was for |eaving a shift
at noontine wthout notifying the foreman. Qher derelictions resulted in
suspensions. Nava was first suspended for |eaving a punp unattended during an
irrigation shift; as aresult, the punp sucked air and a pi pe was danaged.
Foreman Davila testified that, on that occasion, Nava was at dinner for

several hours. Another enpl oyee, Martinez, testified that it was bad
irrigation practice to | eave operati ng punps unattended for |engthy periods
under conditions where the water level mght rise or fall suddenly.

At the tine of Nava's first suspension, R chard H nore advi sed Nava
that his work was not satisfactory and that unless it inproved he coul d not
conti nue working for Respondent. H nore al so offered Nava, who had been
conpl ai ning of tiredness and heal th probl ens, two weeks severance pay if he
decided to quit.(Nava decided to stay on.)

Nava was suspended a second tine in April 1980 for "burni ng" nel ons
inthe course of his irrigation work. The "burning" was caused by an i nproper
mxture of chemcals and water and resulted in crop | oss. That suspensi on was
for two weeks; the letter notifying Nava of his suspension cited el even work
deficiencies, including the previous one-week suspension. The letter al so
referred to Nava' s tardiness. (Nava had been cited for frequent |ateness.)
Nava admtted to four such instances, explaining that he lived in Mexi co and
the border crossing was occasional ly sl ow

Nava' s discharge in August 1980 foll oned an incident in
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which a field which he was irrigating had been fl ooded. Nava deni ed

responsi bi lity, contendi ng that when he checked the field around 5 a. m,

bef ore goi ng hone, the water was at a proper level. Davila found the field in
fl ooded condition around 8 a.m, and sumoned R chard Hnore. Hnore hel d
Nava responsible. The letter of termnation cited the | etter of suspension
acconpanyi ng the second suspension in April and stated that Nava was "costing
[ Respondent] consi derably, not only by poor perfornance, but in crop danages
as well."

General ounsel theorized that Davila created fl oods or caused crop
danmage so that Nava woul d be bl aned and disciplined for those occurrences.
The evidence in support of that theory is scant, consisting prinmarily of
Nava' s testinony that, regarding the flood, the irrigation job seened
sati sfactory when he went hone, and, regarding the nelon burning, that it was
Cavil a who adjusted the chemmcal mxture. The claimthat a forenan sabot aged
Respondent's crops in order to "set up" an enpl oyee is a serious accusati on,
and a fact which, if proven, would be material in finding discrimnation.
However, the evidence presented is isolated and unconnected, and insufficient
to satisfy General Qounsel's burden of proof.

Rodri guez

W concl ude that Respondent unl awful 'y di scharged Rodriguez for
engaging in protected concerted activity, i.e., protesting, along wth Vega
and Nava, Respondent's failure to observe seniority in connection with the
| ayof f of Vega.

Various wtnesses testified that Respondent's |ayoff
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notification to Vega on Septenber 19, 1979, pronpted a rather heated

di scussi on between Rodri guez and H nore about whet her |ayoffs were necessary
and how seniority ranking should be applied in effecting | ayoffs. Testinony
by participants in the discussion indicates that Rodriguez was forceful in
arguing to Bnore that any | ayoff should be in accordance with seniority (at
that tine Vega was not the nost junior pernmanent enpl oyee). H nore clai ned
that Vega was in fact laid off according to seniority and job classification,
as he was the only full tine shovel er (the other permanent enpl oyees al so did
irrigation work).

According to Hnore, that discussion occurred when he personal |y
delivered Vega' s final paycheck to himat noon. Hnore's testinony indicated
that he was annoyed by the discussion wth Rodriguez, Nava and Vega, as he
felt they were challenging hi authority to nmake deci sions which he felt were
wthin the area of managenent perogatives. A one point in the discussion,
Hnore testified, he told Rodriguez and Nava that if they didn't like his
decisions, they could pick up their (final) paychecks too. Oh Gctober 12,
1979, a charge was filed by the UFWal l egi ng that Vega' s di scharge was an
unfair labor practice. Respondent was notified of the filing of that charge
by letter dated Gctober 15. Rodriguez was di scharged on Cct ober 26.

Labor CGode section 1152 guarantees agri cul tural
enpl oyees the right to engage in concerted activities for nutual aid and
protection. Labor (Code section 1153(a) declares that it is an unfair |abor
practice for an agricultural enployer to interfere wth, restrain, or coerce

agricultural enpl oyees in the
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exerci se of those rights. V& have held in nunerous cases that protected
concerted activities include a w de range of enpl oyee conduct concerning the
terns and conditions of their enpl oynent, including seniority and | ayof f
procedures. Qearly enpl oyees enjoy a basic right to join together to di scuss
or protest about such matters with their enployer or its agents. That is what
Rodri guez was doing; protesting that any necessary |ayoff shoul d be effected
I n accordance wth enpl oyer-w de seniority, or at |east that Vega shoul d not
be considered to be in a separate classification for |ayoff purposes. Hnore
apparent|ly believed that the three were inproperly attenpting to interfere
wth his managerial perogative to nake decisions about whet her, and under what
ci rcunst ances an enpl oyee woul d be laid off. Wile Hnore did, of course,
have the right to lay off workers, his enpl oyees were | awful | y exer ci si ng
their right to collectively protest to Respondent about whether the |ayoff
shoul d occur and whi ch enpl oyee should be laid off. The fact that the
di scharge of Rodriguez closely foll oned Respondent’s | earning that an unfair-
| abor - practi ce charge had been filed about its |ayoff of Vega suggests a
possi bl e connecti on between those two incidents. The ALRB s notification to
Respondent of the charge (filed Cctober 12) was dated Gctober 15, 1980.
H nore decided to di scharge Rodriguez on Cctober 26, |ess than two weeks
| ater.

Respondent contends that Rodriguez was di scharged for poor job
performance, as described in the disciplinary notice for Qctober 24. That
notice listed nine job-performance deficiencies. After review ng the

disciplinary notice and testinony pertinent
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thereto, we are unconvi nced that Rodriguez' work performance on Gt ober 24 was
the true reason for his discharge. Rather, we find that if Rodriguez had not
engaged in the af orenmenti oned protected concerted activity, Respondent woul d
not have di scharged him

At the outset, we note that the ctober 24 listing of work
deficiencies was the first reference to poor perfornmance by Rodriguez and the
first occasion on which his performance was criticized by Respondent. Rat her
than bei ng warned or suspended, he was di scharged, although Respondent usual |y
war ned or suspended enpl oyees in other instances of deficient perfornance.

A though Bnore and Davila testified that Rodriguez often wanted to
di scuss wth, or suggest to, Davila how work shoul d be done, Rodriguez was
never reprinanded, formally or informally, for poor work. Hnore testified
that he had the inpresssion that Rodriguez was working fewer hours (ei ght
rather than ten) than he had worked prior to Davila' s arrival and that
Rodri guez encouraged ot her enpl oyees to work | ess than a ten-hour shift. The
work records, however, do not indicate such a reduction. Furthernore,
Respondent ' s enpl oyees were apparently given the option of working fewer than
ten hours and had not been inforned that to do so woul d be consi der ed
defici ent perfornance. 4

Hnore's note of Cctober 24, submtted to docunent the purported

job deficiencies of Rodriguez, lists nine itens, as if

Z/Apparently that option applied to non-irrigation work, as irrigation
shifts were generally for 24 hours.

14.
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to suggest several different incidents of poor perfornance. However, at |east
seven of the itens |isted appear to relate to a single irrigation jobg’/on
CQctober 24. As to Respondent's contention that Rodriguez was fixing his car
instead of irrigating, Rodriguez testified that he was fixing his car on his
own tine, after conpleting his irrigation shift. A though appearing to
present nmany incidents of msconduct, Respondent's docunent essentially cites
only one instance, which was the irrigation on Gctober 24. Hnore's note al so
nentioned that he had observed Rodriguez "driving around® on a nunber of
occasi ons, inplying that Rodriguez was doi ng so when he shoul d have been
working. However, H nore never asked Rodri guez about the "driving around" or
otherw se attenpted to | earn whether Rodriguez had a legiti mate expl anati on
therefor. S mlarly, although H nore obviously di sapproved of such activity,
he never advi sed Rodriguez of his concern or instructed himto curtail such
activity.

The proffered justification is al so suspect because at the hearing
H nore provided additional reasons for the discharge, different fromthe
reasons |isted on the Gctober 24 docunent. A the hearing, Bnore referred
vaguel y to what he perceived to be Rodriguez' deteriorating attitude. Hnore
testified, for exanple, as to his inpression that Rodri guez had decreased hi s
work hours fromten to eight and had pressured other enpl oyees to do |ikew se.

In his testinony, Rodriguez denied doing either. As noted, the

§/F| xing his car instead of setting water; did not follow forenan's

irrigation instructions; did not change water; did not irrigate all rows; did
not clean flooded drai n box, wasted water; poor rowirrigation fornation.
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work records do not indicate a reduction in Rodriguez' ten-hour work days.
(A'so, since enpl oyees had been gi ven the option of working either eight or
ten hours, the reason why Rodriguez woul d be faulted for working, or

encour agi ng, eight-hour rather than ten-hour shifts is unclear.) Such vague,
shifting and undocunented reasons cast further doubt on the validity of
Respondent ' s defense. (See Vebb Ford, Inc. (Sept. 30, 1981) 258 NLRB No. 62
[108 LRRM 1311].)

Athough Bnore did not nention it, his confrontation wth
Rodri guez over Vega' s layoff and the subsequent filing of an unfair-|abor-
practi ce charge over Vega s discharge undoubtedly contributed to Hnore's
perception that Rodriguez had devel oped a "bad attitude.” It is significant
that although Hnore referred to a gradual worsening, over several nonths, in
Rodriguez' attitude and performance, he did not discipline, or even warn or
counsel Rodriguez, until just after the confrontation over Vega' s |ayoff and
the filing of the charge. Under these circunstances, we find that
Respondent ' s di scharge of Rodriguez, |ess than two weeks after it |earned of
the WP charges, with no prior warnings, no evidence of significant injury to
Rodri guez' business, and no attenpt to investigate the cl ai ned msconduct, was
based essentially on his union activity and other protected concerted activity
and therefore constituted a violation of Labor Gode sections 1153(c) and (a).

The al l egations in the conplaint regarding the

di scharges of Domingo Vega and Franci sco Nava are dismssed for the
reasons di scussed above. As to the other allegations in the conplaint,

except the discharge of Benjamn Rodriguez, there is
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i nsufficient evidence to establish that a violation has occurred and t hey
are hereby di sm ssed.
ROER

By authority of section 1160.3 of the Agricultural Labor Rel ations
Act (Act), the Agricultural Labor Rel ations Board (Board) hereby orders that
Respondent, Ardvark Farns, its officers, agents, successors, and assigns,
shal | :

1. Gease and desist from

(a) D scharging, or otherw se discrimnating agai nst, any
agricul tural enpl oyee for engaging in union activity or other protected
concerted activity.

(b) In any like or related manner interfering wth,
restraining, or coercing any agricultural enployee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Make whole Benjamn Rodriguez for all |osses of pay
and ot her economc | osses he has suffered as a result of its discharge of
Rodri guez, the nakewhol e amount to be conputed in accordance wth
establ i shed Board precedents, plus interest thereon conputed i n accordance

wth our Decision and Oder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB

Nb. 55.

(b) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a

determnation, by the Regional
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Orector, of the backpay period and the anount of backpay due under the
terns of this Qder.

(c) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth hereinafter.

(d) Ml copies of the attached Notice, in all
appropriate | anguages, within 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
bet ween Septenber 1, 1979, and the date such copies of the Notice are nail ed.

(e) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its property, the
period(s) and place(s) of posting to be determned by the Regional O rector
and exerci se due care to replace any Noti ce which has been altered, defaced
covered, or renoved.

(f) Arrange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tinme and property
at tine(s) and place(s) to be determned by the Regional Drector. Follow ng
the reading, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions the enpl oyees
nay have concerning the Notice and their rights under the Act. The Regi onal
Orector shall determine a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees to conpensate themfor worktine

lost at this reading and the question-and-answer
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peri od.

(g0 Notify the Regional Orector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conplai nce is achi eved.

Dat ed: Decenber 23, 1982

HERBERT A PERRY, Acting Chairnman

JGN P. MCARTHY, Menber

ALFRED H SONG  Menber

8 ALRB Nb. 96 19.



NOT CE TO ACR QLTURAL EMPLOYEES

After investigating charges that were filed in B Centro Regional (fice, the
General ounsel of the Agricultural Labor Rel ations Board (Board) issued a
conpl aint which alleged that we had violated the law After a hearing at

whi ch each side had an opportunity to present evidence, the Board found t hat
we did violate the law by refusing to rehire and di schargi ng an enpl oyee
because of his support for the Lhited FarmVWrkers of Awerica, AFL-AQ (WY
or because he engaged in activities for the benefit of enpl oyees. The Board
has ordered us to post this Notice and to take certain other actions. Ve wll
do what the Board has ordered us to do.

VW also want to tell you that the Agricultural Labor Relations Act (Act) is a
law that gives you and all other farmworkers in Galifornia these rights.

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to deci de whether you want a
union to represent you;

To bargain wth your enpl oyer about your wages and wor ki ng
condi tions through a union chosen by a majority of the enpl oyees
and certified by the Board;

5. To act together wth other workers to hel p and protect one anot her;
and

6. To decide not to do any of these things.

NN

Because it is true that you have these rights, we promse that:

VEE WLL NOT discharge, refuse to rehire, or otherw se discrimnate agai nst any
enpl oyee because he or she has joined or supported the UFW or any other | abor
organi zation, or has exerci sed any other rights described above.

VE WLL NOT interfere wth, or restrain or coerce you in the exerci se of your
right to act together wth other workers to hel p and protect one anot her.

VEE WLL rei nburse Benjamn Fodriguez for all |osses of pay and other economc
| osses he has sustained as a result of our discrimnatory acts agai nst him
plus interest conputed in accordance wth the Board's Oder inthis nmatter.

Dat ed: ARDVARK RANCH

By:
(Represent ati ve) (Title)

If you have a question about your rights as farmworkers or about this Notice,
you nay contact any office of the Agricultural Labor Relations Board. Qe
office is located at 319 Witernan Avenue, H Centro, Galifornia 92243. The

t el ephone nunber is (714) 353-2130.

This is an official Notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI RFEMOVE R MUTIT LATE
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CASE SUMVARY

Ardvark Farns 8 ALRB Nb. 96
Gase Nb. 79-CE79-EC

ALO DO IS ON

The conpl ai nt agai nst Respondent al | eged unl awf ul di sciplinary action,

i ncl udi ng noti ces, suspension and di scharge, and other acts of

di scrimnation agai nst three enpl oyees, during various periods of 1979 and
1980. Al three enpl oyees began working at Ardvark in the sumrmer of 1978
to performgeneral farmwork, including irrigation. Al three were union
adherents, although there was no apparent organizing activity. In Mrch
1979 the owner hired a foreman who nade antiunion statenents just prior to
begi nni ng work at Respondent's farm

In Septenber 1979 one of the enpl oyees was | aid off, even though he was not
the nost junior enployee. The owner, who had been dissatisfied wth the
enpl oyee's irrigation work, had restricted himto shovel -type work, and
when reducing the work force, he decided to keep only workers who coul d
irrigate.

The three enpl oyees protested-both the layoff and the |ayoff seniority policy
whi ch Respondent utilized, and filed an unfair-|abor-practice charge. In

Qct ober 1979 a second enpl oyee was di scharged for poor irrigation work and
poor attitude. Respondent rehired both of those enpl oyees in January 1980, on
advi ce of counsel. The non-irrigator was pernanently laid off in the spring.
The second enpl oyee was enpl oyed continuously after the rehiring in January,

al t hough he continued to receive disciplinary notices. The third enpl oyee was
di scharged in August 1980 for a poor work record, which included several
witten notices, two suspensions and an oral warning.

The ALOfound that al though the foreman nani fested antiuni on ani nus, the farm
owner, who nade the major disciplinary decisions inissue, did not. He also
found that Respondent had nmany |egitinate conpl aints concerning the job
per f ormance of the three enpl oyees, and concl uded that the enpl oyees were

di scharged for legitinate busi ness reasons.

BOARD DEQ S ON

The Board affirnmed the ALOs concl usions, wth nodifications, as to two of the
three enpl oyees. However, the Board found a violation as to the enpl oyee who
was di scharged in Gctober 1978, shortly after the enpl oyees' concerted protest
over the layoff of the non-irrigator, 1n which he had been an out spoken
participant. There had been no previous disciplinary notices issued agai nst
him and Respondent offered nultiple and shifting reasons for the di scharge.



The Board found that the General (ounsel had established a prinma facie case as to
all three workers based on the foreman's statenents and actions. The fact that the
owner hinsel f was found not to possess antiuni on ani nus was not consi dered
controlling or highly significant. However, as Respondent net its burden of
denonstrating that two of the enpl oyees were di scharged for cause, the Board
dismssed the allegations as to those two and i ssued a renedial order as to the

ot her enpl oyee.

* * * %

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * * %
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DEQ S N

STATEMENT GF THE CASE

MRK E MBERN Admnistrative Law G ficer:

This case was heard before ne in B GCentro, CA commenci ng
Decenber 9, 1980, and continui ng on successi ve days, the weekend
excl uded, to and including Decenber 17, 1980.

(harges were filed agai nst Ardvark Ranch on Cctober 12, 1979



(79-C&198-EQ, January 18, 1980 (80-CE-45-EQ, January 28, 1980 (80-C& 75-
EQ, January 29, 1980 (80-C=80- EQ, January 29, 1980 (80-Ce82-EQ, March
18, 1980 (80- C&149-EQ, and August 26, 1980 (80-CE-250-EQ. A Notice of
Hearing and Gonplaint for the first four of the charges |isted above, together
wth an Oder consolidating those cases, issued on March 28, 1980. A Nbotice
of Hearing and Frst Amended Conpl aint, essentially adding the next four
charges nentioned above, together wth an O der consolidating those cases wth
the forner charges, issued on April 29, 1980. A Notice of Hearing and Second
Anended Gonpl aint, together wth an O der consolidati ng cases was i ssued on
Novenber 14, 1980, and the Third Arended Gonpl aint was i ssued on Decenber 9,
1980. The charges, and the initial and anended conpl aints, together with the
consol i dation orders, were all duly served upon Respondent.

Respondent answered each of the initial and anended conpl aints, wth
the answer to the Third Arended Conplaint being filed on Decenber 11, 1980.

Respondent is charged wth violations of Labor Code 81153(a),

(c) and (d).

Charging Party, the Lhited FarmVWrkers of Anerica, AFL-AQ noved and
was granted the right to intervene in the proceedings. A the close of the
hearing both the General (ounsel and Respondent filed briefs. Uoon the entire
record, including ny observation of the deneanor of the wtnesses and after

consideration of the briefs, | nmake the foll ow ng:



FIND NGS G- FACT
I

JUR SO CTT QN

Ardvark Ranch, hereinafter sonetines referred to as "Ardvark",
"Respondent ", "Enpl oyer”, or "the Conpany" is an agricultural enpl oyer
W thin the nmeani ng of Labor CGode 81140(c). v Charging Party Lhited Farm
VWrkers of Anerica, AFL-AQ (hereinafter sonetines referred to as "the
Lhion" or "UAW) is a labor organization wthin the neani ng of 81140. 4(f).
I
RESPONDENT" S CPERATI ONS

Ardvark Farns, a partnership owned by brothers R chard and Howard
Hnore, grows cotton, alfalfa, wheat, produce, and grasses in the Inperial
Valley. Wntil Mrch, 1979, Rchard Hnore acted as Respondent's field
foreman, but thereafter Respondent hired fromthe partners' father's ranch
(John Hnore Ranch) a forenman, Angel Davila, who took over supervision of
Respondent ' s field workers. Contenporaneousl y therew th Respondent
consi derabl y expanded its operations.

11
THE UNFAI R LABCR PRACTI CES

Respondent is charged with violating $1153(a), (c), and (d) wth
respect to each of three enpl oyees, Francisco Nava, Domingo Vega, and
Benj amn Rodri guez, by coomtting various acts in the period from Mrch,
1979, through May, 1980. Specifically, wth respect to Franci sco Nava,
Respondent is charged wth:

' Wless specifically stated otherw se, all statutory

references are to the Labor Code.
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1. dving himfewer turns at irrigation than other workers since My,
1979;

2. Qving himwitten warning on Novenber 11, 1979, Decenber
6, 1979, and January 16, 1980, adding a one week suspension at the |ast

war ni ng;

3. Accusing himof selling insurance forns in Decenber, 1979
4, Qdering himto irrigate three nelgas wth ten feet of water on
Decenber 26, 1979;

5. Assigning himand Benjamn Rodri guez to do shovel work and
segregating themfromother irrigators since January 24, 1980;

6. AQving hima witten warning on February 5, 1980;

7. dfering himtwo weeks pay if he woul d get another job on February
8, 1980;

8. Requiring himto performhis duties wth i nadequat e equi pnent
(a weedi ng whi p);

9. Suspending himfor two weeks wthout pay on April 9, 1980; and

10. O scharging hi mon August 18, 1980;

Wth respect to Domngo Vega, Respondent is nore
specifically charged wth:

1. dosely watching his activities since January, 1980;

2. Laying himoff on January 22, 1980; and

3. Hring other enpl oyees to do the sane work w thout contacting him
to notify himof avail able enpl oynent on January 28, 1980;
111
111



4. Assigning himthe nost difficult work since February 21, 1980 and
segregating himfromother enpl oyees on February 26, 1980;

5. Denying himtractor work on March 24, 1980;

6. Laying himoff on or about Septenber 9, 1980 because of his union
support and concerted activities; and

7. n or about April 14, 1980 again laying himoff because of his
uni on support and concerted activities.

As to Benjamn Rodriguez, the Gonpany is specifically charged wth:

1. Reducing the anount of work assigned to hi msince March, 1979;

3. D schargi ng hi mbecause of uni on support and concerted activities
on or about Cctober 26, 1979;

3. Termnating Rodriguez unlawful ly on Novenber 29, 1979;

4. Rehiring himon January 24, 1980 but assigning himonly shovel and
sprinkl er work while segregating himfromthe other workers and on January 28,
1980 refusing to | end hi mnoney;

5. Increasing the nunber of inspections of his work since Rodri guez
filed a charge agai nst Respondent and issuing tickets on past incidents
followng the filing of the charge.

A Benjamn Rodri guez

Benjamn Rodriguez, at the tine of the hearing enpl oyed by Respondent
as a general field worker wth responsibilities for irrigating, shoveling,
tractor work, and setting up sprinklers, was first hired by the Gonpany in
md-1978. A that tine Rchard Hnore personal |y supervised Rodriguez. In
NMarch, 1979, Hnore hired Angel Davila, previously enpl oyed by his father,
John



Hnore, to be the foreman of field workers at Ardvark Farns. On Qctober
26, 1979, Rodriguez was fired by the Conpany. After Rodriguez filed with
the ALRB a charge agai nst the Gonpany, on January 8, 1980, respondent of fered
rei nstatenent to hi mwhi ch Rodri guez accepted on January 21, 1980,
rejoining the other field workers at Ardvark Farns. Hnore, testifying for
t he Conpany, expl ained that he fired Rodri guez because of his general

di ssatisfaction with various things he had noted about Rodriguez' work

i ncludi ng working on a car on Gonpany tine, failing toirrigate fields
properly, failing to followinstructions relating to the proper nethod for
irrigating lettuce the day before his firing, and generally because his
wor k had been poor and because he had a negative attitude after the new
forenan was hired. As is nore fully stated below | credit Hnore' s
version of his reasons for naking the termnation decision and do not find
anti-union aninus played any part in Hnore's decision to termnate

Rodri guez on QCct ober 26, 1979.

A week after returning to work, on January 28, 1980, Rodriguez
requested a | oan fromthe Conpany which was denied. The denial is alleged to
have been discrimnatory in that the Gonpany policy supposed y had been to
grant such advances. According to Hnore he enpl oyed a uni formpolicy
permtting | oans to enpl oyees of no nore than the anount they had earned but
not yet received. Under this policy the treatnent of M. Rodriguez was not
discrimnatory and there was no evidence offered to indicate the policy was
other than Hnore testified. Accordingly, | find that the Conpany did not

di scrimnate agai nst Rodriguez by denying his | oan request.
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In January, Respondent instituted a witten worker notice format to
appri se workers of perceived problens wth their perfornance. Witten work
rules, in English only, were distributed in February. O March 12, 1980,

Rodri guez, together wth Franci sco Nava and Domngo Vega, was gi ven a wor ker
notice for taking 20 mnutes instead of the permtted 10 for a breakf ast

break. On April 5, 1980, Rodriguez got a worker notice for sleeping during an
irrigation turn and letting water run inproperly out of a field.

O June 24, 1980, Rodriguez was gi ven another notice indicating he had
left dry part of "six lands" he was irrigating. O July 5, 1980, Rodriguez was
cited for stealing Gonpany ice. Fnally, on July 14, 1980, a worker notice was
prepared, but possibly not delivered to Rodriguez, docunenting Rodri guez'
all eged unsatisfactory work assignnents and attenpts to force Davila to fight
with him

The Third Arended Gonpl ai nt includes the charge that the anount of
wor k Rodriguez had perforned has been reduced since March, 1979. The evi dence
fromthe tinme records, however, indicates to the contrary that Rodriguez
worked nore during the second and third quarters of 1979 than he did in the
first quarter of the year and that only in the quarter including the tine
Rodriguez was off follow ng his Qctober discharge, were his hours | ower than
ot her workers enpl oyed during the sane period. Accordingly, | find that this
allegation i s unsubstanti at ed.

According to the Gonpl aint the Gonpany substantial ly increased the
nunber of inspections of Rodriguez' work followng the filing of the initial

charge. However, considering all of the
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evidence, | do not find that Rodriguez' work was given any special attention
either by Davila or by Hnore hinsel f.

The Gonpl aint all eges that since January 24, 1980, the Conpany has not
assigned Rodriguez irrigation work but has limted himto shovel and sprinkl er
work and has segregated himfromother workers. As to the alleged denial of
irrigation work, Conpany records reflect that Rodriguez spent a substanti al
portion of his tineirrigating, refuting totally this allegation.

Rodriguez, Nava and Vega all testified that Respondent segregated t hem
fromother irrigators and field workers at Ardvark and separated Nava and
Rodriguez fromVega. Wiile generally denying segregating the conpl ai nants
fromhis other enpl oyees, Respondent sought to explain separating the workers
into two groups by saying that his other irrigators did not drive to work wth
Rodri guez, Nava and \ega.

In addition to supporting the specific allegations of the Gonpl aint,
Rodriguez testified in sone detail as to the background of each worker notice
and denied culpability in each instance. Specifically, Rodriguez agreed that
on ctober 25, 1979, he spent the day working on his car but added that it was
not his work day, as he had just conpleted an irrigation shift in a lettuce
field and was off that day. As to the termnation, news of which he got from
Cavila while he was fixing his car, Rodriguez described | earni ng second- hand
fromDavila that Hnore was dissatisfied wth his work. Rodriguez apparently
attributed the irrigation problemto whi ch Davilaal | uded and whi ch was cited
as the principle reason for the discharge, as resulting fromDavila' failure

to deliver plastic touseinirrigating the field,

-8



inpliedly agreeing that there was an irrigation problemwth that field, but
attenpting to shift the blane to his forenan.

Mich of Rodriguez' testinony consisted in docunenting his requests to
Davila to give himnore irrigation turns in the belief that he was not getting
his share; recounting how he asked Davila to make nore equal assignnents of
irrigation turns; and describi ng acrinoni ous exchanges between hinsel f and
Davila as to nethods of irrigation, whether a job was done properly or not,
and whet her facts described by Davila were correct or not.

B. Franci sco Nava

Nava, at the tine of his testinony, had been a farnworker for 25 years
Wth experience as an irrigator, principally in Mexico, Texas, New Mexico and
Arizona, but wth sone experience irrigating in California at one other place
besi de Ardvark Farns. He was hired by Respondent at the recommendati on of
Benjamn Rodriguez, in July, 1978. For approxi nately ei ght nonths Nava was
supervised by Rchard Bnore. Uhder HBnore, Nava irrigated taking his twenty-
four hour turnin rotation and at tines working two or even three turns in a
r ow

Nava took breaks in the field when he had tine and woul d, on occasi on,
take one and a half hours for lunch in Brawey and a |like amount of tine for
dinner. No one was reprinanded, to Nava' s know edge, by Hnore for |eaving the
fields for neals and for taking that anount of tinme to eat.

After Davila becane forenman, the CGonpany's policy chanced and Nava
| earned about the rule change when he received a worker notice on January
15, 1980, for leaving his work for too long a tine to eat dinner and

| eaving a punp operating unattended. Nava
-0-



was suspended for one week for that violation. After he received the January
15, worker notice, Nava was not permtted, according to his testinony, to

| eave the fields to take neal s, although he noted that other workers who |ived
inthe area continued to | eave for lunch and at tines were gone fromthe
fields for nore than an hour during these breaks.

Under Davila, the Gonpany started a rule, according to Nava, which
reqguired himto ask permssion before | eaving the fields. O February 5,

1980, after conpleting a twenty-four hour irrigation shift and conti nui ng
thereafter to lay pipes, working wth the tractor, Nava | eft at noon because
he had not eaten anything and was tired. He did not informDavila that he was
| eaving and, in leaving, prevented the tractor driver fromconpl eting the pipe
laying since it requires two nen to do that job. He received a worker notice
for leaving work on this occasion w thout perm ssion.

Before Davila arrived Nava woul d start work at seven in the norning at
the field to which he had been previously assigned. He went directly to the
field and, if reporting for an irrigation assignnent, would go directly to
that work site. After Davila arrived, however, all workers had to report to
the shop at 6:00 a.m, and be assigned the work for the day, even if an
irrigator were starting irrigation. A tines Davila would assign an irrigator
to shovel work for a few hours and later notify that worker that water had
cone on an energency basis, and he was needed to begin irrigation i medi atel y.

After Davila was hired three new workers were hired - Quill erno,

Enrique, and Martinez. Quiillerno started after Nava
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was suspended fol |l ow ng the January 15 notice and, according to Nava, was
taught howto irrigate during the tinme of Nava s suspension. Nava felt that
the three new nmen were given nore favorabl e treatnent than he, Rodriguez and
Vega. According to Nava, the work was distributed equal |y as anong Nava,
Rodriguez and Vega, but the three of themreceived fewer irrigation
assignnents than did the new nen. The new nen appeard to be gi ven greater
latitude as related to late arrival and taking breaks during the day, but Nava
agreed that on nany occasions he arrived late, after the nen have already | eft
the shop, but explained that he lived in Mxicali, and that at tines he had
transportation probl ens.

According to Nava, on several occasions he, Rodriguez and Vega spoke
to Davila about their conplaint that they were not receiving as nany
irrigation turns as were the others and even raised this topic wth H nore.
Both Davila and H nore denied any inequity.

Followng his return fromhis suspensi on, Nava was weedi ng and,
instead of using the | ong handl ed hoe--hi s usual weedi ng i npl enent - - Nava was
presented wth a "weeding whip" wth which to cut the weeds. He felt the tool
was i nappropriate for the work assigned but, when he confronted Davila, Davila
told himthat that was the equi pnent they were to use on the weeds.

After his suspension, Nava felt that he was segregated fromQil | erno,
Enrique, and Francisco, and only worked jointly wth Vega and/or Rodri guez.

Nava bel i eved that Vega was not getting his share of irrigation work

since, while Vega had irrigated prior to Davila's
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arrival, after Davila became foreman Vega did not get any irrigation

assi gnnents. Nava and Rodriguez spoke to Davila on Vega's behal f about his
not getting turns irrigating;, Davila agreed that Vega was not irrigating and
gave the reason that he did not know howto irrigate.

Wien Vega was laid off in Septenber Nava and Rodri guez, acconpani ed by
Vega, spoke to Davila about the reason for the lay off. Davila advised them
not to stick their noses into it because, according to Nava, "they woul d be
next."

Nava and Rodriguez acconpani ed by Vega, then went to speak wth Rchard
about Vega's lay off. R chard deni ed know edge of the termnation, according
to Nava, and referred themto Davila since he was "the boss." Continuing the
di scussion with Davila, Nava and Rodriguez were again told to stay out of the
natter. Wen Davila was told that Vega had nore seniority than others at the
Gonpany, Davila responded that Vega was a shovel er and there was no shovel
work left. Davila insisted that Vega could not irrigate and that the shove
work there was to do, coul d be done by ot hers.

In January, Vega was recalled to work. Davila asked Nava, who was at
hone during his suspension, to bring Vega to work. Nava found \Vega at hone and
brought himto work the fol |l ow ng day.

h one occasi on Nava was caught irrigating when a pl ane sprayed the
field wth insecticide. He reported the incident to his foreman and asked
permssion to see a doctor. According to Nava, Davila told himhe did not
| ook |i ke he needed a doctor, that he did not |ook sick. That night Nava

experi enced synpt ons
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he attributed to the exposure to the pesticide. Later, when a simlar
i nci dent occurred and pesticide was accidental |y spl ashed on his armand body,
he devel oped a rash for whi ch he sought nedical attention.

In order to see the doctor under nedical coverage provided by the
conpany, an insurance formhad to be obtained. Nava testified that Davil a
denied hima formbut that he got one at the office. Nava spoke to H nore
about seeing the doctor and H nore, according to Nava, then accused hi mof
selling insurance forns. The doctor did not diagnose the rash nor restrict
Nava's work wth pesticides. Shortly after the second pesticide incident,
Nava was again assigned to work wth pesticides but did not object, according
to him because he had been told by Davila that refusal to do assigned work
woul d be grounds for termnation.

Nava di sagreed with the irrigation nethods advanced and required by
Cavila and Hnore. Relying on his experience, Nava told Davila when he
thought Davila s nethods were in error. Davila insisted that he was doi ng
it the way Hnore wanted and woul d requi re Nava to push the water faster or
apply nore than Nava felt was necessary in a particular area. (n occasi on
Nava bl amed fl oodi ng and other irrigation problens on his being required to
use the wong net hod.

The | ast worker notice Nava received was for an incident that resulted
in his termnation on August 16, 1980. A flood, docunented by phot ographs,
was caused, according to Nava, by his being required to conplete an irrigation
j ob begun inproperly by another irrigator, Francisco. Francisco, according to

Nava, had started irrigating fromthe wong end of the field requiring water
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torun up hill over area already wet. Nava testified he asked Davila if he
coul d change the water but was told "no". Nava was relieved the foll ow ng
norning at 8:00 a.m, having finished and noved on at 2:00 a.m, fromthe
field found fl ooded. He denied that there was anything wong wth the field
at the tine he left and did not receive his notice and termnation until

August 18, when he returned.
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C. Domngo Vega

Domingo Vega was hired by Respondent on August 31, 1978, and worked as a
shoveler and irrigator until Angel Davila was hired, after which tine he was
given no further irrigation assignnents. On Septenber 19, 1979, Vega was |aid
off for lack of shovel work, but re-hired on January 17, 1980. A few days
after returning to the Conpany he was again laid off for approxi nately one
week.

In March, Vega, along wth Rodriguez and Nava, was gi ven a worker notice
for taking too | ong a norni ng breakfast break. A nonth later, on April 11,
1980, Vega was agai n di scharged and has not worked for Ardvark since.

IV
N ON AND GONCERTED ACTI M TI ES
OF RDR QUEZ, NAVA AND VEGA

Wien Vega realized, after Davila becane forenan, that he was no | onger
receiving irrigation assignnments, he spoke with Davila and | ater R chard
Hnore. Rodriguez and Nava al so spoke with Davila and H nore on Vega' s behal f
and general |y conpl ai ned about what they felt was an unequal distribution of
irrigation work.

They conpl ai ned, as well, to Davila about being required to use a weedi ng
whi p, as opposed to the | ong-handed hoe, to clear weeds. Rodriguez was
particul arly out-spoken and brought to his foreman's attention his
disagreenent wth Davila 's evaluation of his poor work, his objection to
Vega's termnation, and his rejection of Davila 's accusation that he had been

sl eepi ng on the job.
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According to Nava, his nenbership in and participation in union
activities was obvi ous and known to both Davila and H nore. He personal |y wore
a union button at the job and distributed buttons to others in Davila's
presence. He kept UFWnaterial, including buttons, in his car which the
forenman entered on occasion. Nava asked for permssion to attend a uni on nass
on the anniversary of the death of Ruffino Gontreras, and i nforned Davil a t hat
he had attended uni on neeti ngs.

Rodri guez' invol venent with the union becane apparent after the union
filed Charge No. 79-SE79-EC for Rodriguez on (ctober 29, 1979. \ega
announced hi's uni on support by wearing a UFWbutton to work after he returned
in January, 1980. Vega testified he has been a UFWnenber since 1969 and
showed his UFWcard to three workers, Antonio Usua, Aaron Partida, and
Faustino Gastro in My, 1979

\%
D SOS AN
This case is unusual in that, wthout exception, the
W t nesses appeared forthright, open, and honest, although the perception of
the events which the wtnesses described varied w dely.

The growth of Respondent's conpany and the difficulty which R chard
H nore experienced in attenpting personal ly to supervise his workers | ed him
to hire a foreman. The addition of the forenan, the introduction of nore
sophi sti cated farmng net hods, includi ng new approaches to irrigation and the
I ncl usi on of pesticides and chemcals inthe irrigation water, and the

I ssuance and enforcenent of witten work rules led to regular conflicts
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bet ween the workers, used to greater latitude, and H nore and Davil a.

Fromall of the testinony and especially crediting that of R chard
Hnore, | have concluded that H nore had nade al | onances for his workers
errors in perfornance and permtted themgreat freedomwhich he was
supervising them but tightened up after he hired a foreman to better
organi ze his operations. The tensions whi ch acconpanied the arrival of
the foreman, who enforced hours of arrival and required work to be done as
he directed, was inevitable, under the circunstances. Hnore testified
that: he though Rodriquez felt he shoul d have been nade forenan instead of
Davila, and it is clear that the workers resented the restrictions whi ch
acconpani ed the additional supervision and cl oser inspection which H nore
had previously been too pressed to conduct. Furthernore, the workers did
not understand the changes in irrigation nethods whi ch were instituted
after Davila s hiring and repeatedly questioned the directions they were
given, at tines disregarding specific instructions.

Nunerous not ati ons docunent the Respondent's concern about the
worker's performance, particularly that of Rodriguez and Nava. Many of
these notes, both informal and in the formof "worker notices," were not
distributed to the enpl oyees, but served only as a record fromwhich
Respondent ' s w tnesses coul d refresh their recollection

In Rodriguez' case, | find that Hnore's notes and the worker
noti ces docunented | egitinate concerns whi ch Respondent had i n connecti on
wth Rodriguez’ work. | also find that the tenporary di scharge from

Cct ober 26, 1979 through January 21, 1980, was
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justified in viewof the list of problens which R chard Hnore noted on

Qct ober 24, contai ning nine itens including di sobedi ence to specific
instructions and flooding of furrows. The summaries of the enpl oyer's work
records do not substantiate Rodriguez' claimthat he was given a reduced
anount of work follow ng March, 1979. Wiile Respondent admts refusing to

| end Rogriguez noney after he returned in January, 198C a sufficient business
justification was offered to negate any inference that the refusal was
discrimnatory and/or notivated by anti-uni on ani nus.

Qher than M. Rodriguez' feeling, | find no objective evidence that the
nunber of inspections of his work was increased in an attenpt to intimdate,
coerce, or harass him |In fact, | find no evidence that inspections of
Rodri guez' work occurred at any greater frequency than the inspections of any
ot her enpl oyee' worKk.

Nava alleged that his turns at irrigation were di mni shed yet work
records indicate that he received at |east as nany turns as did other
enpl oyees. H s objections to using the weedi ng whip, which he considered an
I nappropriate tool, are attributable nore to his unfamliarity wth the tool
and his preference for the hoe, than to any interest which the Gonpany had in
i nconveni encing himon the others. To the contrary the tool is nanufactured
for the purpose for which Respondent indicated it was to be used.

Nava snarted under the accusation, attributed to Rchard Hnore, that he
had obt ai ned and sold forns necessary to obtain nedi cal care under
Respondent ' s i nsurance policy. The accusation, |abelled an "inquiry" by
Respondent, arose fromH nore having previously supplied a copy of the

requested formto Nava' s doct or
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and subsequent|y | earning that Nava obtai ned an additional formfrom
Hnore's brother. Nonethel ess, while insensitive and insulting, the
accusation was not the basis for any disciplinary action.

Nava conpl ai ned of receiving various worker notices relating to all eged
poor perfornance, and charged that the notices were thensel ves evi dence of
discrimnation. The worker notice, as previously indicated, constituted a new
syst em adopt ed by Respondent to docunent enpl oyee probl ens. The use of the
system appears to have been conpany wde and | do not find that the notice
were used in a discrimnatory fashion. As to the substance of the Conpany's
conplaints recorded in the notices, | find that in all instances the Conpany
properly docunented situations which to the foreman or to H nore constituted
poor performance. Indeed, in one instance, photographs adequately portray the
extent of flooding which occasioned M. Nava's termnation. In another
i nstance, Nava received a notice for leaving a punp while it was runni ng.

Wil e not necessarily negligence, in that instance the punp apparently sucked
air and was damaged. That danage coul d have been avoi ded had M. Nava been
attendi ng the punp.

Nava and Rodriguez clained that they were segregated fromother workers
yet Nava admts, on occasions, working in the sane field as they. The Conpany
agreed that at times it did purposely separate conpl ai nants fromother workers
who, according to the Gonpany, conpl ai ned of bei ng harassed by conpl ai nant s
for working too fast, being prevented fromworking nore than eight hours in

one day, and being nade to "l ook bad".
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Wii | e separation of enployees for the purpose of interfering with
enpl oyee rights could violate section 1153(a) or (c), here the enpl oyees
first assenbl ed at a common pl ace and ot herw se had access to one another to
di scuss union and/or other matters. Accordingly, even though the conpl ai nants
were general ly separated fromother workers, because | do not find that the
separation was notivated by any intent to interfere wth enpl oyee rights but
rat her was responsi ve to expressed enpl oyee sentinent, | do not find that the
separation of enpl oyees violated any section of the Act.

Nava testified that he was offered two weeks pay if he agreed to find
another job. GComng, as this offer did, on the heels of the issuance of a
warning notice for leaving a field wthout permssion, itself a basis for
discipline, the offer seens notivated nore by a concern for Nava' s wel | - bei ng
than an intent to discrimnate agai nst him

The enpl oyer's work records indicate that in the third and fourth
quarters of 1978 Vega irrigated approxi mately a third as often as Rodri guez
and half as often as Nava did, suggesting that an unequal distribution of
irrigation work existed before Davila' s hiring. After Davila joined the
conpany, additional irrigators were hired for the fields, which by then had
grown in acreage substantially over that worked by the conpany in 1978. The
additional workers were concentrated inirrigation and thereafter Vega
received no irrigation turns. onfined to shovel work, according to
respondent, Vega was no |onger as useful to the conpany as was a conbi nhation
irrigation-shovelor. | ampursuaded by the conpany that the decision to

restrict Vega to shovel ling
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assi gnnents was based solely on his denonstrated ability or lack thereof to do
an adequate irrigation job. In that the conpany's need for shovellers varied,
that M. \ega was assigned, on occasion, to "make work" assignnents, and
contract |abor could be obtained at a | ower per hour cost, | find that it was
only a legitinmate busi ness reason which notivted the conpany to termnate M.
\Vega.

Vega cl ai ned that he was di scri mnated agai nst by being deni ed traini ng
inirrigation while a novice at irrigation, Francisco Lara, was trai ned and
given irrigation shifts. The evidence, however, indicates that Lara was
trained on his own tine by friends and famly and thereafter irrigated
acceptably to respondent. | do not find that the respondent has any
obligation to continue to attenpt to train an enpl oyee who has been found
unsati sfactory for the work required. Accordingly, | do not find that the
General Gounsel sustained its burden of establishing that an unl awful notive
was a notivting factor inits decision to termnate M. \ega.

As anti-union aninus is an essential elenent to establish violations of
Section 1153(a) and (c) (except when the enpl oyer's actions are inherently
destructive of inportant enpl oyee rights), so discussion of the evidence
adduced inthis area is appropriate. The General Gounsel's theory in this case
Is that Davila was hinself anti-union, expressed that he was | eaving his
forner enpl oyer (Rchard Hnore's father) where the union had won the right to
represent the agricultural enpl oyees, knewthat there were three union nenbers
or synpathizers at Ardvark when he was hired as forenan, and vowed to get rid

of them under this theory
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Hnore hired Davila with the intent to use himto purge his work force of

uni on nenber s.

In support of its theory, General Gounsel offered testinony fromJose De
La Torre who reported having a conversation with Davila a few days before
Davila left John Hnore's enpl oy and in which Davila said he would fire the
uni on synpat hi zers (Rodri guez, Nava and Vega) at Ardvark when he becare
foreman. A though recalling the conversation sonewhat differently, another
participant, Francisco Vallin, corroborated it inits principle aspect, and
said that when told that there were union supporters at Ardvark where he was
going to work as foreman, Davila said he woul d have to get the nmen out of
t here.

Q her evidence established to ny satisfaction that Davila reveal ed anti -
union sentinents while at Ardvark, shook his head when he saw Nava
distributing union buttons, and nade di sparagi ng renarks about the uni on.

Wil e General Qounsel satisfactorily established Davila' s anti-uni on
aninus, Davila had no power to fire or discipline workers which power was
reserved to Rchard Hnore as to whomthere was scant evi dence of anti-uni on
feelings, principally a statenent, which Hnore deni ed naki ng, to the effect

that the workers shoul d take a notice he was giving themto their "fucking

Inviewof ny finding that the problens wth the conpl ai nants’ work were
legion, that Bnore's cooment - even if uttered (and | credit B nore' s denial
since his credibility was convincing) - was an isolated i nstance, and that

Cavila' s anti-union sentinents did not influence discipline or discharge
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deci sions of respondent, | do not find that anti-uni on ani nus
was a novi ng cause in the discipline and di scharge conpal i ned of
her e.

In conclusion, giving full consideration to the testinony of
General Gounsel 's w tnesses, and wei ghing conflicting testinony
as | have indicated above, | find that the conpl aints of
discrimnation and viol ation of the Act are not well-founded and
that respondent di scharged its burden and established that the
di scipline and di scharges here invol ved were for legitinate
busi ness reasons. Accordingly, | recoomend that the consolidated
Third Amended Conpl aint be dismssed inits entirety.
Dated: CQctober 7, 1981.

KANTER WLLIAVG, MER N & D CKSTH N

-23-



	V
	In conclusion, giving full consideration to the testimony of


